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QrmST!ON ~R~s£NIF,I1

You have :isked us Co reconsider our opinion on whecher gifts
(in the form of trav~l supporc) from VA R~s~arch

Colporations to VA employees are subjecc cr) the conducr
ru)es involvJng "Gifts floom Oucside Sources." ~ C.F.R. Parc
~635, Subpart. B. For ~h~ reacons set forch below, wc
concllJde chat they are nOt. Howev~r. the authnr.i.ty of a
research corpoz~tion to m~ke any exvenditure, including
cravel support, is limited by the 8t~tUtory requjrement thar
they a~~ to furch~r VA rQ.e~rch. rhu~ whilc an i"lpropcr
gift o[ tr,)vel ~ulJPort (i.e., one th;lt does not further VA
research) would not. t.echnica1ly violal.e chc: gift rule, it
would subject individual research corporation officers to
individual liability as ,) resu.lt ot exc~~ding their

statutory ~uthority.

DISctJ~S~

1. You have fr.1rw"rded 1:r.1 U3 a memOr andum perti:l ining to a
leC,tl:".r from I:hi~ offl.C6 d-tted June 16. 199J (atl:achedi. Tl1e
lett:er was written to oS VA District CoolJnsel aTln addrc~sed
whether VA re..e:lrch corpo~Cir.ion~ ar~ "prohlbited sour::.es"
under rhe ccnduct regulaCirJns. This ~estion initially
aro~e wit.h regard 1.'0 an ernpJoyec' s acc~pc'ance of travel
.~upport from a res~arch corporation ~o Ci:tena a mecJical
C':(Jnference During r.t:e propos~d t:"3.vel. the employee: was ~o
be on annual leave rar.her than official l ravel. OUT lec tcr
1:1) thc Discricc Couns~~ concluded th~t t.h", r~scarch
cr.Jcporat ion.c; are noc .proh1.bic~Li 30urces."

2. You cugg~st. thac, cun:rury CI) our conr.71u~ions, VA.
research corpurat.ion. ~re prot'.ihic.eci =-our!:'",s becau~e rhey
sat.i...fy the lj t.~I'al defj nit.ion of the : err:-. "p1."ohibit.ed
sourC'~." Speciflcally, you argue c.hac the corporaticr.s, by
their v~ry :'13tur~. necessaLoily and I-:ontinu.lly seek otfir.:ial
action from VJ\, that they do bu~ine9~ and seek busines> with
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VA, and that VA r~gulat.Q5 and exerci~e5 oversighc lIver them.
You star.E= t.hat ., [lot] e are unawarc o~ any aGE pronoullcemcnt:

that VA noes ~ r~gulate v~ ~e~earch cn!porat~on5. nor do
we antic1pace such ':In interpret.atioli." You also note thc1t
the corporations may be ~ubsr.anti~lly atff'.cr.ed by t.h~
pe~formanc~ or non-performan~~ of some VA ~mployeQs'
off.iciaJ. duti.es. Based on chi~ analyois. you conclude that
rE!s~arch corpor~tions are .pr"hibited :;ource5," and that thc
acr:eptance "f travel support by ~ VA employe,:, would violate
the rulc at section 263S.202(a) (1;.

3. FI.lrther, YQU note cha.t the seC"~)\id general gift
prohib~tion, whjch prohibits solicit ing o~ accerJting a gifr.
given necausC of ~n cmployee'c pcsir:un. is ~15o applicabl~.
5 C.F.R ~ 263~.202(a) (2). You stac~ t}la~ our 1993 opinion
assume~ r.hat the nonated cr~vel is for purposcs rel ated ~o
approved VA rcsearr:l1. and t!1i'it thi5 ass';rnption innicates
chat: the yift wa&. "lade becalj~e ,of the VA employse'." officlal
pCJsition at VA. You ~uggest Lhat Sl!1Ce 0111 ot the gifcs
from research corporCitions are. r.ecesGar11y given becAuse of
an em~loyee's offlc1al posit10Il with VA, ch~ conducc
regulations prohibit accepting a~' SO:iclting to:- such lJ:fts.
You a~k that w~ reconsjder and revise our pr~viou~ opiniur.
~o concludc thar. VA rQs~a!~h corpar~tion~ are prohibited
~ourc~s. and ~h~~ employ~e! may no( soliclt or accept a ~ifL
from a Iesearch ~or~ora~ir,'n given be~~use of an ~m~loyeQs'
otfici~l pooi~ion.

4. Your d15cussion ~s lmpCt"r.ar.t ar.d !",:,l~vant. Our: rev:.ew,

l:owever, I;llrns not on heth~r che corporations ar~
prohiblted ~ources or. on whe(1-.~r git:s frt")m :hem r:lCi'f be

considered as given becau~e of a:.y V.a. po~i:io:'l. Thl:'

r~gulation at scccian 263S.203(dJ acflnes ~ prohib1~~d
»OIJrce as any pp.x:,son who mcets t!:e rQma1n~3er of th~
dt:f.i.nic:.on s~t out in the re9ul.ar~O:i. Similarly, »er:t.i.on
:Z63~. 202 (e) st.ates chal. a gift is co:'.91dererJ to be sol icited
or ar:~epted becausc of ~n employ~~'s otficia1 position if it
~G frf"Jm a Qer~QU who me~ts the r~rlii~:.der o~ tile d~flni: !or-.
sct Oul. i:1 the T~gul~tion. Thus :!"It"; disPOii~ i."e is=:U9 ::..;;
whct.her VA research corp~t"~tio:'.£ mee:- thc regu~~tory

defin:.tir.)l1 ot a ~rJerson."
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S. A "reI..son" is defined a:. ~F!t:tion 26.35.102 Cd). Thi:!
regu.l.at.iC1n specifir.~ally exclud,..s from the definition "/'Il'Y
agenc'l or ()ther enr.il:.y ot t.he F~Lieral Gov~rnment. or any
officcr or ~mployee thereot wher. act.inq in his otfic1C11
capacity on behulf of tha~ agency or entity." 5 C.F.P..
S 2G3S.l0~(d). The r"gulation includes a d~Eini~).on of ;:}le.
~~cm "agencyN at secciun 2635.102 Ca) by ref~Iencing ~he
definition S'~t forth 1:1 5 U.S.C. § ..05. The tegulatlon do~~
not def~ne or elaborat~ on the meaning ot ~h~ phrase ~enti(y
of ~he Federal Governmerlt." In order to determine whether
~he research corporations meet the d~£initlon ()f a per~on so
as ~o make their gifts subject to chf:"se gift rIlles, a
determination must be mad~ ~S to whQ~h~r the re~edrch
corporar.lons are "entitl6i of :.he FederC11 governm~nt."

Background Regardln~ VA R~scarch Curporacions

6. Numerous featur~s of thQ rp.s~arch corporation. sugg~s"
~hat they may bc con~idercd Fed~ral entiti~s. VA Res~~rch
rorporatio!1~ are created pursuanr, to 38 I),S.C. S "/361, ~

F,..neral s"at u"e. Th~ VA Sec::etary is empoweL'ed to auchr)r:.ze
ch~ estaOl1.hmen~ of ~he co:-porat:i()r:~ ~nd to issue
regulations for 90vern1ng ~he corporations. rd. The
sta~'lte dictace~ chat che Secretary provide for the
a.ppoilltment of Aach corpc':;rltion's board of d1r~ctors, and
3tipul~te~ thac ~~r~ain VA ~mp~oyees will be on the boord,
includillg che med~cal cen~~I' dircc~or and chlet or staft,
ana the Qssista~c chief of s~aff tor r~search. 38 U.S.C.
§ 736J (aJ. Tr.c authorizing ~t:atuce .COites ~~a.t tJ:,~ solo
purpose of a research corpo::ation is to [acilltate V1\.
'e~earch, ~ :ederal at:i"i~y. 18 U.£.C. 9 7362. Further,
the corporation cannot: ,pcnd ~I;nds on ::es~arch proj~cLs
IJn1ess the pIojec~ is app::oved i:1 accordanc,;e, with prr)cedu:,cs
prescribed by the Under Secre~ary for Healt.ll. a FederCl:

official. 3A U.S.C. § 7367.

7. The auchorizing G'cat'.lce .1~.o CO:1talr.s C'~~tain oversigi:c

mechanisms. Speciflc.:ly. corpor3ce records are avail~ble
co t.~I@. Secrecary. a.nd ccrl}c:-a:e r~r,:ords, programo and
operat ,i ons are subj ect. tc Co.".ptroll~r Gcn~ral 4nd Inspe~T. ;.;1."
General ir.9pect ion and a'Jd i:. . Employees of ~h@. re3earch
corporations arQ ~llbjt;CC cr.! F'~deral laws and r~gu2atior.s
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appli~ablc ~o Pederal empJoyees with respect to conflict ot
inter~~c in the performanc~ of their official functions.
38 U.S.C. S -'366 (c).

8. Uther features of tho res~arch corpurations are l~~s
~upportiv~ of a con~l~sion chat thcy .r~ Federal enti,i~s.
For exampl~. the corpoL"ations a re establis}l~d in accordarlce
with the nr)npro~it corpor~tion laws of the sta~e ~nd are
subject ~o the laws of the s~ace, 38 U.~.c. § 7365; the

t:;t1rporiltion9 are oblige,i to seek r.ax exempt Status from t ;1~

Int.~rnal Revenue Service. 36 U.$.C. S 7361(b); and the
statute de8cribes t.he corporations as private ~nd, except CtS
noted above, requircd to comply with Fedcral law~ only to
the ~xt~nt th~t c")ther privar.e, nonprl)fit corporarions are
required to comply with ted~L.al .:.awa. 39 U,S.C. § 7366.

9. The lcgislaciv~ history J s alco re1 evant in disr;~rni~g
the naCure of these (~orporation~. The House Committj;'~
Reporc acr.ompanying thi= scatur"e discussp.s c.he cumbersC'Jme
m~chanisms previou81y In place 10 allow VA :'0 accept ..nd

spcnd private and corporace fund~ for re8earch activitl~s.
ann notes t:har: the auch(,ri~y to ~~c.ablish r~~~arch
corporations wa~ being granccd in order c.o resolve ~hese
probJerns. The Hou=e :-epolt 3~aCQS -.llat. \\(tJhes~
corporations would not. be considered for any purp(Jse3 uS
corpor,;r.ions OWTl~U or con~r611ed by the Uni~Qd ~t:Oic.e~1
excepc for c.ne limitations nlade appli(:ab:e ~O :hp;s~
corpor_c.ions by chis Act." !i. ~ep. No. 100.37). lOO~h
Conq., lsr Ses~. 5 (1.387).

10. Interp!;tir.gJ.y, tl"e }Iouse ~~port ci:l?s wi..h approval two
01 her entlti~s th~t Congress cr~a~ed in crd~r to solve
sil"ilar probl~ms in tunt1ing rese~rch at ~he Armed Forc~s
Institute of Pathology and the TJ~iformeQ £eTv~ce5 Univer~i~y
of tr.e Ilcalt:h Scicnces See generally, :0 TJ.S.C. §§ 177,
l)S. Both of these scar:-ute~ cxplir:itly statio! c~at the
corporat.ion or foundat10T' "sha.:.: r.oL for any purpose be ;fTI
agency CIr instrunlentalicy of ,:r.e ~..-r-.:Leci States" In
con~ra~t. ~hile r.he legi81~tivc histnIY of tr.e ~~a~u~e
autr.oriz ing t:he e~Labli~hmerl.. ot VA t:;(lr?or3ci= ~ stace~ ..ha;.
the corpcratior.6 will not ce con5idQr~rl "corpcrarions o~~8d
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or controlled by ~hl'! United Statc~" (i.~., they 101:.11 not h~
r.:onsidered ~overnmerJt agencje~, :;es genel.ally ~ U.S.C.
§§ 103, 105), thc V~ statu~e does not include this or
.i!1li.la.r language. NOt does the VA s:.atur.E! exp.1.icil ly ztat:e
thai. thc corI,orations are not: to be con.inered
inst rumentalit".ies of T:lie On1c~() Statcs.

Past DASO opinions arldres6ing ch~ Statu.
ot VA Resc~rch Corpor"tion

11. As you know, our offLce has i~~ued sever~l opinions
addressing the ~t~lU~ of VA Research Corporatjons and tCIt':
que"tlon of whethet. c.he payment of crtivel ~upport by a
~esearch Co rporat 10T1 constir.utes .:l gift. from a [Jrohiblted
source. In 19:)2, WI:' rer;ponded to an inquiry frolll a Dist.r1r:t
C()unsel in ...hich we (:onclud~d that. :-e..e3I:ch corpr.,rat.ions ml?r.
th~ definition of a vrohib1tf:!d sourCQ ~nt.l t.hQt a gift to a
VA. ~mploYQe, in t.he form ot travel Guppnrt.. was cherefore
prohibited (~tt.ached). Wc reconsidered r.}li~ concliision in
the aforementioned opjrlion from June, 199'\. In t.hF! 1993
opinion letter, we not.ed that th,:,re iz a cC)mplcmQnt~ty,
rccipro~al relationship becweG~ VA and the re~e~rch
corporar.ions, as the only purpc..e n( the corporations is to
facili~at~ VA's mjs~ion. The letter conclude~ that a
rescarch corpora~ion which i~ making ~ gitt is neccssarily
acting ir, furt.heriince of. rat.he:: Cr.311 in conf1ict wlth, the
interest:9 of VA, ~nd that if rescarch corporation that
~rovidea gllCh t.ravel supporL is r.ot CI prohici::ed =ource.
T~e anQlysi~ compaI~d the pUlpOSC of I.he gift: I ule wlth r.ne
~ar.ure of the corpor~t ions and of VA research. Al ~hough nQt
e>:plicitly grated, thf:" °pln:O[! essentially concludes ~hat
because of th~~r uniqu~ nat~re ~nd :heir statutory
relacionship to VA, the queztio~ ~: wheth~r rese~rcn
corpor~tionG m~et the deflnit.ion (If a prohibi:ed source i~
ncver reached.

Ot;h~r Opinions Regardin';/ chc Star:us ot Re~ arch C'orpc.J)."a.c:ions

12. In addition to the erhiC:i opi,io:ls d1sl.:u~~cd abr)ve. the
<1er.eral CrJunsel's office r.aS i$s'.:ed several uther opir' ions
r~gardin9 I".he status of rQs~arc:' co!"fJoration~, On May ~.
J 990. ~h6 office issued ~!'J o[.,i:-.ibr. cr.at con.idered whethl'::"
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tundiIlg for t.h~ research corporat ions would be exc=llided from
seque.c;Lration 1.lndcr th~ Gramm-Rudman Hollings .!\ct
(at t.ach~d). 'rh/:' opinioll discus~ed the var j OU9 scatut. ory
feature!,; of the corporatirJns and liJt.imately concluded that
t:hey arec not. "ff?deral agenc::ie5" subject to the provision..:; of
Lhe Gramm.Rudman Holling~ Act.

13. On May e, 1991, we responded to ~n inquiry from

CongresQman and chairman G. V. (Sonny) Montgo~ery rcqarding
the status of tne.e corporations and VA'e authority to
regulate inv~stment hy the corporatlon~ (attach~d). The
let~~r ultimately conclude~ ~hat VA regearch corporations
~re not authorized to invest or plsce a~ risk -

corpardcion'Q funds, as the tunds are, essentially, public
funds. In reaching chis conclusion, the letter discus~es
~he Qta~us of the corpor~tion~, notes tha~ the corporar.ion~
must cornply wil:h VA regulOoitions, and concludes that although
Congress haz Qx~mpted rQs~arch corporations (rom the
limita~iQns on the use or publiC funds, ~he research
corporat.ion funds are n6verthele~s "tJublic monies,"

l4. In addition, t.his office sought guidance from the u.s
Dep~rtmcnt ot: Jus~ice (DOJ) regarding i.he status of
individuals who work for the corpor3tion~. In a l~tter
da~ed April 11, 1989 (attached), the D1r~ctor of thc Torts
Branch within DOJ concluded thac such individual~ ar~ not
"emp) oyees of t.he government" ar1d would. therefore, be
cxcluded from C(lver3ge under the Federal Tort. Claims Act.

Analy~is and Conclusions

15. AS noted above in par~yrAphG 4 and 5, th~se qlf~ rules
are appl j cablc only if VA research c()rpora~1o,\s fo111 w1t.hin
t,he definiLion of CI "person," and the regulacol'Y dcfi.nitiCJn
of a person specifi~ally excJude~ ~any agency Qt. ocher
entit.y of the Feder~l Governm*",nt.." Th~ legislative hist.OIY
ancl thc basic 9ta~utory framework est.ablish that chesc
cor~orat.ions are not Feder~l ayencle., as de£in~d in
~ U.S.c. ~ lOS. However, as discusced dboyc ln paragraph 0
a number of f~atures ill the ~t..t\lte sugg~st that l.hey fall
wit.hin the me~!ling of (I "FederaJ entity." For example, the
corporations ar~ crcat.ed pursuant. to a Federal statute
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dnd throuyh the at;:lion~ of the VA S~cretary, the statut.e
requires that the s~crctary appoin~ each board of direcrors,
and that the board of directors lnclude cercain VA
employces. the statuLe stipulates that the ~ol~ purpose r~f
th~ research corporations is to further VA research and ~hdt
corporation~ cannot ~pend fu"ds on VA re~earch projects

unle~s they are approved through proced~res prescribed by
the Under S~cretary for Health. Whether these feoture~ ar~
sufficient tn qualify ~he corporation9 ~S ~cncit1~~ of the
Federal governmentn requires a legal 1nlerprctation a~ to
the iIltent of the re6triction~ on 9if~~. as ncither the
regulaLione nor the hi~tory as~ociated wjth the regulation~

define the meanjng of that phra.~.

36. The yift regulationg ...erc promulgated by thc Office ot
Government E~hics (OGEI. Tnerctore, and s1nc... thc regu-
lations du not define or explain ~h~ meaning of the phr~se
"~nt.ity of the 1-'edecal gov~rnment," this ,office informa11y
consulted with O~E'~ Genera) Counsel on thiG matter. The
General (;ol.lllsel agreed that the purpose and effect ot ar1
entjty are t:entral to wh~theI it is a Federal entity for
purposes of the gift. rules. Noting that the purpose of tIle
research corporations is Feder~l and that their e[fec~
furthers a F~deral purpose, he concurred in our view ~hat
under the circumstances here, they are ~~ntities of thc
Feder~l gover"m~ntn for the narrow purposes of the gift.
rule. As such. thc research corlJorations dre not inc::luded

i~hi" the defillition of the word "person." 5 C.r,R. §
2535,lO2(dJ. 7h~refore, a rcsearch corpor~tion i~ nnt a
"prohibited source" for purpo~es or the rule at section
2635.202 (a). and is not - "percon~ for purposes of ~he rule
involving gifts srJliciced or ~ccep~~d bccaus~ of an
employee'~ oftic1al po~iticn. 5 C.~,R. S 2~35.202(e),

j 7. 1\lthc)ugh research corpQration~ 'ire not "p~rson:;" as
d~fincd in the regulations, r.his does not mean Lha~ thQ
cnrporations arc tr~e to provide ~r.~l support for, for
chdt m~tter, make any other ~xpend~~ure) withoUL limit o~
ov~rsighc. As noted ~arlier, the sole purpose of a VA
rese~rch corporation \~ to facilitate VA re3earch.
38 r.1.S.C. ~ 7362. Furr.her, the Inspector General has
etatuLory aut.hori~y to inspect ~nd audit I.he research
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corpora~1(1ns. Thu~. in the eV~rlt thaCo a resl?arch
corporatiorl grants a yift. of I:ravel support faL somc purpf.1~e:
ot.her than furtherinlj VA rc~earch. rhat gift w()uld be a
misu~e of it$ authority. We beli~ve that thQ Inspector
General ha~ tile authoriCoY to pursue such a violar.ion
norwithctand1ny our conclusion thac th~ emploYQe gift rulQ~
would not be implicated in such a case, 38 U.S,C. § 312;
5 U.5.C App. 3. §§ 2, 11. The remedies available to ~he
Gove~nment in such a ca5e may be crimin~l as well ~S civil.
For exdmple. an individual corporate officer who acts beyond
the sl atutory aut.hori~y of rhe corporaticIl to cxpend funds
may be personally liable for the impropel' expcndic:u~~s.
Litiga~icn to pursue such civil or crimin~l ac~ions would be
under~ak~n by the DOJ. We w()uld be plea5eu to work with you
whcn any such caGe ~ri5ec.

~

V~ rese~rch corporat1orls arc not "per sons" w1tn in the
m~~ning of the conduct regul~tion~ ~t 5 C.F.R. Par~ 26J5,
Subpart S. Tht:refore, the t"1.Iles pertaining to gift8 trom
"prohibited sources" and 9ifts ~o11ciled or accepLed because
ot aT! employees' officia1 position ~re not. applicable ~o
gifrs from rese~rch corporal ion. Ho~ev~r. the ~o)e pUrpO5Q

of a VA research corporatiun is to furr,her VA re~eCtrch.
Furt.h~r, the lnspt:ctor General ha:i auchnrity ~o inspect and
audi~ r~se~rch corpor~tion records, program~ and operations.
Therefor~, not~i~h~tanding our conclusions a~ to the
appl~cability of ~h~se gitt rules, chc rnspeccor Gen~ral has
authority to invest.iyate fully .1Tld rccomm~nd appropriate
civil and criminal action aga1nsr. rescarch corpor~tion
officials who exceed Lheir $ta~utory au~horj~y.

Wa)t.er A. Hall

Atttichments

Gary F. Daviscc
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