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Health Care Reform – FAQs

This document is comprised of questions received and answered by attorneys at Steptoe & Johnson llp,.  Steptoe is the legal counsel for the association (CIAB) representing RCM&D.  All section references are to the Patient Protection and Affordable Care Act (Pub. L. No. 111-148) (“PPACA”) or the Health Care and Education Reconciliation Act of 2010 (H.R. 4872) (“Health Reconciliation Act”), as indicated in each response.  

Please keep in mind that the information provided here is not intended to be, and should not be construed, as a legal opinion or advice.  It is recommended that you consult with your own attorney or broker adviser relating to your specific circumstances.
I.
“GRANDFATHERED” PLANS
1. What exactly are the grandfathered plans under the Senate Bill, the Reconciliation bill, and is there a quick list of the provisions that grandfathered plans are exempt from or have to comply with, whichever direction is easier?  

Like so many things, a “grandfathered” plan is not quite what it used to be.  A “grandfathered” plan is any plan in which an individual is enrolled – either directly or through any group plan – on the date of enactment (March 23, 2010).  (PPACA § 1251).  As a general matter, “grandfathered” plans are exempt from all of the market reforms included in the bill.  However, there are some notable exceptions. 

“Grandfathered” plans will be subject to the following new requirements for the first plan year starting six months after enactment (including existing self-insured plans, except where noted):
· The new coverage disclosure rules (PPACA § 1001 (adding § 2715 to the Public Health Service Act); PPACA § 1251)  

· The medical loss ratio/rebating related informational filing requirements (does not apply to self-insured plans) (PPACA § 10101 (adding § 2718 to the Public Health Service Act); PPACA § 1251)  
· No lifetime coverage limits for essential benefits (PPACA §§ 1001 and 10101 (adding § 2711 to the Public Health Service Act); H.R. 4892 § 2301(a))

· No annual coverage limits on essential benefits except as may be permitted by HHS (PPACA § 10101 (a)(2) (adding § 2711 to the Public Health Service Act); H.R. 4892 § 2301(a))

· Extension of dependent coverage until the dependent turns 26 years old (until 2014, “grandfathered” group coverage need not be extended to a dependent that is directly eligible for employer-provided coverage) (PPACA § 1001 (adding § 2714 to the Public Health Service Act); H.R. 4892 § 2301(a))

II.
EMPLOYER MANDATE ISSUES
2. If an employer offers health benefits to full-time employees but not to its part-time employees, is that employer subject to the mandate penalties?  

No.  The FTE calculation for part-time employees (monthly hours worked divided by 120) is relevant only to determine whether the employer is larger than 50 employees. Employer penalties appear to be based solely on real full-time employees (so if you have 40 full-time employees and 1000 part-time employees, you are subject to the penalties but only for 10 people if you offer no coverage (after the 30-person deduction for penalty calculation purposes).  (H.R. 4872 § 1003(c))  This is one of the many areas in which regulatory clarification/verification will be sought at the earliest opportunity.

3. I guess the overall question is, for large group where tax/penalties could be implied, everything I’m reading talks about employers with 50 or more FT employees (30 hours or more) and doesn’t mention anything about PT.

Employer penalties appear to be based solely on real full-time employees.  Please see response to Question 3 above.

4. At one time we had heard of a computation to aggregate PT to equate to one (1) FT, that would be used if penalties were implied for not offering coverage?

The FTE calculation for part-time employees (monthly hours worked divided by 120) is relevant only to determine whether the employer is larger than 50 employees. The  penalties appear to be based solely on real full-time employees.  See the response to Question 3 for more details.
5. How much can you charge your employees without getting penalized and who determines the values/costs on a self-insured plan? 

There are no rules on how much you can charge per se.  After January 1, 2014, employees will have the exchange option if they have family incomes below 400% of the Federal Poverty Level and – 

· If they would pay more than 9.5% of their family income in premiums for the least expensive employer-provided plan or are responsible for more than 40 percent of the actuarial value of that plan, they will qualify for an exchange subsidy and the employer will pay a $3k fine/fee if they do so.  (PPACA § 1513; H.R. 4872 § 1003) 
· If they would pay between 8 and 9.5% of their family income in premiums for the least expensive employer-provided plan, they are eligible for the “Wyden” vouchers and can take the employer’s plan contribution and apply it to an Exchange plan on a tax-exempt basis. (PPACA § 10108)  Under the voucher provisions, if the Exchange plan costs less that the employer’s plan contribution, the employee keeps the difference. 
6. Do the employer mandate penalties apply to full-time employees living abroad?  

No. (PPACA § 1501 (adding § 5000A(f)(2) to the Internal Revenue Code))

7. With the voucher program, was there contemplation by the government about how people leaving the employer funded plan will impact the final rates of the employer plan?  

No.

III.
EMPLOYER TAX CREDITS
8. Is the Section 1421 small business tax credit available for tax-exempt small employers?  

Yes.  There is an explicit provision addressing the manner in which the credit shall apply to such employers.  (PPACA § 1421 (adding § 45R(f) to the Internal Revenue Code))

VI.
QUESTIONS RELATED TO MARKET REFORM REQUIREMENTS
A.
Limited Benefits (e.g., “Mini-Med”) Plans
9.  Our division administers about 110,000 limited medical lives. For these groups it is their PRIMARY coverage. There are many internal limitations and there are NO catastrophic benefits. I have attached a brochure as an example of some of the plan types. I know that Company X and Company Y have about a 500 Million block of this business as well. Do we have any idea how limited medical is going to be affected?  

This is a good question.  Until the Health Reconciliation Act, all existing coverage plans were “grandfathered” and were thus insulated from mandatory compliance with most of the new requirements.  That would have allowed such limited benefit plans to remain in place.  The Reconciliation Act mandates that many of the key market reforms – including the elimination or restriction of lifetime and annual insurance coverage limits for essential benefits and the mandatory offering of free preventive services, for example – will apply to any plan year that begins after September 23, 2010 (or so) to all health insurance coverage.  (H.R. 4872 § 2301(a)).  We are still evaluating this issue and we will seek regulatory relief/clarification, but those provisions may essentially eliminate the ability to offer such limited plans on a cost-effective basis going forward.

10.  Do we know what role, if any, mini-med plans will have moving forward?

This is an issue that we are still evaluating and regulatory relief/clarification is needed, but those provisions may essentially eliminate the ability to offer such limited plans on a cost-effective basis going forward.  Please see response to Question 18 for more details.

B.
Waiting Periods
11.  When will the timeline start for employer groups having 90 day waiting period as the maximum period?  

In 2014. (PPACA §1252)  

12.  In the Senate bill, it states that 30 days is the recommended waiting period and employers could be fined for going to a 60 or 90 day wait.  Is this true and if so, what is the penalty?  

The law will now impose a flat prohibition on group health plan/group health insurance coverage waiting periods that exceed 90 days.  (PPACA § 1201 (adding § 2701 to the Public Health Service Act)).  Under the Public Health Service Act, the fine for imposing a waiting period in excess of 90 days can be as high as $100 per day per employee who is denied access to coverage for each day over the 90 days that they are denied access.  42 U.S.C. §§ 300gg-22 & -61.

C.
Pre-Existing Conditions
13.  In regards to pre-existing conditions, will employees be allowed to come on and off of plans without being subject to waiting periods?  

This is another issue on which clarification will be needed, but there does not appear to be any provision that over-rides the normal IRC § 125 enrollment rules.

14.  Is the removal of the pre-existing condition limitation applicable to self-funded groups?  

Yes.  

15.  If so, we assume that any new hires or existing employees and family members would still be subject to the Sec 125 qualifying event rules and couldn’t just enroll in the plan at any time during the year?  

Yes.  

D.     Dependent Coverage
16.  What are the rules for adding dependents to existing plans?  

The legislation dictates that – for plan years beginning 6 months after March 23, 2010 (the date the bill was signed into law) – plans that already allow dependent children to be included in the plan must expand that allowance for dependent children until they become 26 years old.  (PPACA § 1001 (adding § 2714 to the Public Health Service Act))  HHS is required to issue regulations defining who qualifies as a “dependent” under this requirement. “Grandfathered” plans also are subject to this dependent extension of benefits requirement but, until January 1, 2014, such “grandfathered” plans can exclude any dependent that is directly “eligible to enroll in an eligible employer-sponsored health plan”.  (H.R. 4872 § 2301)

17.  Do the provisions extending benefits for dependents to age 26 apply to self-insured plans?  

Yes.  

18.  When does dependent coverage end – age 26 or is it through age 26?

The law requires dependent coverage “until the child turns 26 years of age.”  (PPACA § 1001 (adding § 2714 to the Public Health Service Act)).  We interpret this to mean it ends at age 26 rather then extending through age 26.

19.  What are the terms/conditions which a dependent under 26 years of age, under the Health Care reform, can be covered under his parents health insurance when this law goes into effect?  

The law does not provide much detail with respect to particular terms and conditions, and we expect that more specifics will be established through the rulemaking the law directs HHS to conduct on this subject (PPACA § 1001 (adding Section 2714(b) to the Public Health Service Act).  For now, the only specifications the law provides are that this extended dependent coverage must be offered by group plans that are already providing dependent coverage; being married does not disqualify a dependent for coverage under this provision; and the provision does not require coverage of the eligible dependent’s dependents (i.e., the employee’s grandchildren).

E.
Mandated Benefits
20.  Covered preventive benefits will be defined by regulation.  Will there be clarification on non-essential benefits and/or limits?  

There will be clarification of what is considered to be an “essential” benefit.  (PPACA § 1302).  No lifetime or annual limits generally will be permitted for such “essential” benefits, including covered preventive services, but limits may be imposed on non-“essential” benefits.  (PPACA § 10101, adding Section 2711 to the Public Health Service Act).

VII.
IMPLEMENTATION/TIMING

21.  A number of the changes in the reconciliation bill state that the changes are effective for plan years six months after enactment. Does that mean the later of six months or the new plan year?

Several of the reforms, such as the ban and limitations on lifetime and annual limits, go into effect “for plan years beginning on or after the date that is 6 months after the date of enactment.”  (PPACA § 1004 (a)).  The date that is six months after enactment is September 23, 2010, so the answer depends on when your new plan year starts.  If your new plan year starts January 1, 2011, any changes that are required under this effective date provision of the law must made for the plan beginning on January 1, 2011.  If, however, your new plan year starts before September 23, 2010 – for example, on July 1, 2010 – such a plan must adopt the relevant changes starting July 1, 2011.

VIII.
FSAs, HSAs, HRAs
22.  With regard to FSAs, I've seen 2011, 2013 and 2014 as the date that FSAs will be capped at $2,500.  Which one is correct?   

The cap will take effect in 2013 (H.R. 4872 § 1401(a)(2)(E)) (amending PPACA § 9005(a)(2)).

23.  How are flex plans used for dependent care cover affected by the bill?  

There is no impact of which we are aware.
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